Environmental Insurance and
Public Sector Brownfields Programs:
Factors Affecting Pursuit of
Insurance as a Redevelopment Tool

NORTHERN

KENTUCKY
UNIVERSITY -

Uo

University of Louisville




This publicationwas made possible by agrant fromthe U.S. Environmenta Protection Agency. Itsfindings,
however, may not necessarily reflect the Agency’s view, and no officid endorsement should be inferred.
Reproduction of this report, with customary credit to the source, is permitted.



Acknowledgments

The authors extend our gratitude to the representatives of municipd and state organizations involved with
brownfiel dsredevel opment who gracioudy gave their time to speak withus. While they remain anonymous
inthisreport, their contributions are greatly appreciated.

November, 1999

Peter B. Meyer

University of Louisville

426 West Bloom Street
Louisville, Kentucky 40292
Voice: 502-852-8032

Fax: 502-852-4558

Email: PBMeyer@L ouisvilleedu

Krigen R. Yount

Northern Kentucky Univer sity
3205 Huntersridge

Taylor Mill, KY 41015

Voice: 859+491-9226

Fax: 859+491-9252

E-mail: Y ountk @nku.edu



Table of Contents

EXECULIVE SUMMIANY . . oo e e e e e e e e e e 1
1.0 Introduction and Methodology . . ... .o 4
11 DaaColettion ... ... 4
12  REPOMTOVEIVIEN . ..ttt e e et 7

2.0 Knowledge and Expectations of

Environmenta INSurance . . .. ..o 8
21  Typesof Insurance Products and Public Sector Understandingof Them .......... 8
2.2  Percaived Objectivesfor Environmenta Insurance . ........................ 10
221 Smal-ScaeProjects . ... 11

2.22  Eadng Owner Liability Concernsto Implement an Economic
Deveopment Strategy ... ... oo v 12
223 LoanProgram Protections . ... 13
2.24  Long-Term Liability and Re-Opener Protection ..................... 14
2.25 Unidentified Needs An Alternative to Municipd Indemnification ......... 15

3.0 Stimuli and Barriers to Government

Investigations of Environmental Insurance . ... ... ..o 17
31 Bdigfsand AttUJES . . . .. oo 17
3.2  Informaion Dissemination. . . .. ... ..ot 20
3.3 Vendor FIUSITAiONS . . .o vt ettt e e e e e e 22
34  Limited Personnd and the Complexities of Environmentd Insurance ............ 24
3.5  Conceptudizing the Structure of an InsuranceProgram .. .................... 25
3.6 QuedionsRequiing Re0IUtION. . . .. ...t 29
4.0 Conclusonsand ReCOMMENdationS . .. ... .ottt e e 32
A1 DEeVEOPE SUNVEY ..ttt 32
4.2  Nationa Forum to Develop Insurance ProgramModels . .................... 33



Executive Summary

Inthe last decade, attentionhasincreasngly focused on the cleanup and reuse of brownfidds i.e.,
abandoned, idled, or underutilized industrial and commercia fedilitieswhere expansion or redevel opment
is complicated by real or perceived contamination. Environmenta insurance (El), created to assgt in the
redevelopment of these Sites, has been improved subgtantidly in recent years. To date, however, the
insuranceproductshave been used predominatdy inlarge-scale, private redevelopment efforts. Thisreport
presents knowledge of available insurance products on the part of representatives of state and local
brownfields organizations, examines factors that have encouraged or discouraged efforts to explore the
utility of the products, and provides recommendations to help government entities determine the potential
of El in promoting brownfields reuse.

Telephone conversations with representatives of state and loca brownfields programs provided
the primary source of informationfor the study. To assess involvement with insurance on the part of public
actorswho were experienced withbrownfid dsredevel opment, afocus was placed on cities that had been
awarded Environmentd Protection Agency (EPA) Brownfiel dsA ssessment DemonstrationFilot grantsand
funding for EPA’s Brownfid ds Cleanup Revolving Loan Program.

Overdl, the dataindicate that the mgjority of municipdities and Sates engaged in redevel opment
efforts are not yet using or actively exploring the use of El and that the level of public sector knowledge
about currently available insurance products is low. While insurance policies are not appropriate for al
brownfield projects, lack of interest in pursing themwhere they could be of use may be attributed largely
to an inability to conceptudize the potential vaue of the products to public brownfield programs. In
addition, consideration of insurance was discouraged by a “sdf-insurance mind-set” or sense of
invulnerability fromenvironmenta dams semming from government immunitiesand fromthe ability to sdf-
insure.

Factors that increased the likelihood that a municipality or state would engage in efforts to gather
information about El included the presence within the brownfields group of a person with knowledge of
insurance (such as a broker or professiond risk management consultant) and discussions in which the
relevancies of El to particular brownfield problems were addressed. Active involvement of the team was
essentid to moving forward in the pursuit of insurance as atool. Where information was not shared and
discussed, progress toward this end stalled. Public representativeswho expressed aninterest inEl hoped



that the tool would (a8) assst small-scae brownfidd projects; (b) encourage owners to release idle
brownfidd propertiesfor redevel opment; (c) reduce ligbility risksfor developersand new owners; and (d)
protect borrowers and public sector actorsinvolved in the Brownfiel ds Cleanup Revolving Loan Program.

For those who wereactively pursuinginsuranceasabrownfie dstool, progress over timewas dow.
The mogt difficult task they faced in developing an insurance program lay in determining how it should be
structured. Limited personnel resources coupled withthe complexities of desgning suchaprogram staled
the efforts. State and municipa insurance programs cannot Smply replicate private sector programs
because governments seek to redevel op both publicdly and privately owned sites, must deal withthe needs
of both smdl- and large-scade projects, have specid immunities not available to private parties, and are
subject to different legd requirements dictating insurance purchases.

Designing anEl program ussful to government entities requires a lengthy process of collaboration
and negotiation between insurance industry and government representatives. During the process,
frudtrations can emerge on both sides. Some government officias were dissatisfied whenrequestsfor price
guotations were not forthcoming in atimely manner from insurance industry representatives. Frudtrations
onthe part of brokers and carriersin attempting to parti cipate inthe design of innovative insurance products
for government included the fact that they recelve no financia compensation until apolicy is purchased.
Additiond sources of frustration included duggish public sector decison-making processes, legal
requirements for public disclosure of bid contents, and the need for insurance representatives to educate
anumber of public actors from multiple departments and agencies. Indeed, the research team found only
one insurance representative to be actively involved with a brownfields working group.

The potentia that EI may hold for accelerating the cleanup and redevelopment of brownfields
requires the concerted efforts of insurance industry representatives and public stakeholders. The most
important step that needs to be taken consists of creating a nationa forum to devel op workable models of
insurance programs that public entities could use as abasis for creating programs geared to their specific
needs. Such aforum must address a number of critica questions:

. Congdering the diversity of the brownfield sites with which governments dedl in terms of Sze,
ownership, and degree of contamination, how feasible are portfolio policies covering multiple Stes
inasngle policy? What are the prospects that a portfolio policy will lower the insurance costs to
serve the needs of small-scale projects? Given that different projects have different insuring needs
and financing arrangements, what basic coverages should be included in the policy?
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What are the advantages of organizing a group of municipditiesto purchaseinsurancefor individua
gtesfromcommercia insurersat reduced costs and favorable terms? Consdering that asngle city
may not have a suffident number or diversity of brownfiddsto benefit frombulk purchases, should
such groups be organized at the state level ?

Rdative to purchasng insurance from a commercid carrier, what are the merits of usng
governmenta saf-insured pools or associ ations of government entitiesthat pay lossesfrompooled
fundscreated by the premiums members pay? What is the optima composition of a pool interms
of 9ze?How do various state regulaions congtrainthe operation of apool ? What are the obstacles
to smply adding El coverages to the many existing governmenta pools?

How should public benefits be measured and assessed to determine the appropriate level of
government involvement inthe purchaseof insurance’? Should El ass stance repl ace other economic
development stimuli as a means of promoting brownfields cleanup and reuse?



1.0 Introduction and M ethodology

Municipa economic devel opment programs haveincreasngly focused onthe remediationand reuse
of brownfields, defined by the Environmenta Protection Agency (EPA) as abandoned, idled or
underutilized indugtrid and commercid facilities where expansion or redevelopment is complicated by real
or perceived contamination. One set of tools of emerging Sgnificance in the efforts to reclaim these stes
congsts of new environmenta insurance (El) products currently avalable in the private market. These
policies can assst brownfidd projects by engbling property owners to quantify and limit risks and
uncertai ntiesassoci ated withcleanup costsand future environmentd liabilities and by providinglenderswith
protection againg losses associated with changes in the economic value of brownfield sites used as
collateral. El products have matured rapidly in the last few years and are now more useful and affordable
than they have been in the past. However, the products thus far have been used predominatdy by the
private sector in the redevelopment of large projects- add to exec summary.

Thisreport presentsfindings from an exploratory study of municipa and state considerationof El.
The document describes knowledge of available insurance products on the part of selected government
brownfidd organizations, andyzes factors that encouraged or discouraged them from pursuing use of the
products, and recommends steps that could be taken to help government entities determine the potential
of El inpromoting the reuse of brownfields. In this Section, the anadlysis is introduced witha descriptionof
the sample, the methods used to collect data, and a summary of the research questions guiding the study.

1.1 Data Collection

Threetypes of data were used to preparethe report. The primary source of informationcons sted
of telephone interviews with representatives from municipa and State organizations involved with
brownfiel dsredevel opment. These were free-flowing conversations tailored to individud intervieweeswho
were encouraged to introduce and elaborate on matters they considered to be relevant. Promises of
anonymity were given to encourage candid expressons of opinion. Most interviews were taped and
transcribed; excerpts are used in the report to illustrate issues surrounding government involvement with
insurance. To assess progress over timein public effortsto examine the utility of insurance, representetives
who were serioudy pursuing El were interviewed both in the soring and the fal of 1999.



Held notes recorded during participant observation work at brownfields conferences and
workshopsin 1998 and 1999 provided asecond, supplementa source of data. M ost had sessons focused
specificdly on El and one telephone consultation was devoted completely to El. The events provided
forums for the researchers to engage others in informd discussons about municipal considerations of
insurance. Findly, the report references findings from a study of available insurance products conducted
by one of the authors in 1999 based on detalled information about El products collected from nine
insurance carriers and brokers.!

To assess involvement with insurance on the part of public actors who were experienced with
brownfields redevelopment, a focus was placed on cities that had received EPA-funded Brownfields
Assessment Demongtration Pilot grants.? | ntervieweeswere contacted from fourteen of these cities, most
of which had received grants as early as 1995. Eleven of the cities contacted had aso received EPA
Brownfidds Cleanup Revolving Loan Fund (BCRLF) moniesto enable them to make low-interest loans
to cleanup and redevel op brownfield sites. Inaddition to municipa representatives, individuas from three
dateleve effortsto utilize insurance were dso interviewed.

While cities were sdected to provide geographic dispersion across the US, sampling was based
primarily on leve of interest in El. Interest was determined by web-page information on EPA Rilot cities
produced by the Inditute for Responsible Management; discussions with other andysts of brownfield
programs, information collected during participant observation work, including The Pilots Own
Conference hdd in conjunction with the Brownfields 98 nationd conference; and a flyer requesting
informationon Pilot consideration of El inserted into the 1998 conference packet. These sourcesindicated
very limited use of El. To better determine the facilitators and barriers to investigation and purchase of
insurance, sampling procedures emphasized those Pilots that had begun a serious effort to explore the use
of insurance, so that their experiences could be evauated.

The table below provides a categorization of the states and citiesincluded in the sample interms
of their levd of involvement withEl. The state that incorporated insuranceinto itsbrownfieldsprogramdid
so in the summer of 1999. An arrangement was negotiated with one carrier for the provision of various

1 Northern Kentucky University. 1999. Environmental Insurance Products Available for
Brownfields Redevelopment, 1999. Washington, DC: US Government Printing Office.

2 Among other purposes, these grants are intended to facilitate site assessments, generate interest
in redevel opments by bringing together multiple community stakeholders, and test redevelopment models.
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insurance protections. These included Cleanup Cost Cap policies that pay for cost overruns on a
brownfidd cleanup, Pollution Liagbility coverages that insure for the cost of clams due to a pollution
problem, and Secured Creditor coveragesthat essentidly provide loan guarantees to financiers providing
capital for brownfield projects.

Interest in Pursuing Brownfidds Insurance

State Municipal
Characteristics of Activity L evel L evel

I ncor porated El asacomponent of their brownfields
redevel opment program 1 2

Serioudy pursuing the possihilities of El by gathering
information from insurance representatives 2 5

Interestedin El, but not yet pursuing information about
available products 4

Not interested in acquiring information about El at
the time data were collected 3

Despite atempts to identify El users, only two cities included were categorized as having
incorporated El. One of these requires proof fromBCRLF borrowersthat they have purchased a Cleanup
Cost Cap policy. The second offers protection that mimics this same type of insurance for devel opers of
small gtes, providing up to $100,000 per site in cost overrun coverage.

Only asmadl number of cases were andyzed in this study and non-random sampling procedures
were used; undoubtedly there are other citiesand states not includedinthesample that are either employing
some formof El or actively examining the potentid of insurance. The numeric proportions reflected inthe
Table are not satidticaly generdizable to dl Rilot projects nor indicative of the many municipd brownfied
programs that have not received EPA funds. During numerous informd interviews with Rilot participants,
individudsexpressed curiogty about insurance and requested further informationabout it. Overdl, the fidd
work suggedts that the largest groups of cities fal into the last two categories, i.e., interested, but not
actively pursuing insurance and not interested in El a thistime.

A totd of thirty individuds were engaged in individualy tailored telephone conversations and are
referred to inthe followingwaysinthisreport. Thelargest group consisted of sixteen Pilot “ Adminidtrators’
or government employees directing the work of the Pilots. The second largest consisted of seven
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“Members’ or individuds who served as community members of the Pilot advisory committee or working
group. Others interviewed were “State Officids’ from state economic development or environmenta
protection offices, two BCRLF “Loan Adminigtrators’ who managed the |oan funds, and two municipd
“Risk Managers’ or municipa employees responsible for insurance purchases for ther cities.

Some of theseintervieweesaredesignated as* Advocates.” Thisterm, used for anaytica purposes,
refers to Administratorsor Memberswho had specia knowledge of environmentd insurance and, in most
cases, had current or past associations with the insurance indudtry (e.g., a broker or someone who had
worked as a broker in the past, a private economic development consultant who was familiar with
insurance as acomponent of the development toolbox). Theindividudsare referred to as Advocatesinthat
they encouraged others to consder the potentia of El for brownfields.

1.2 Report Overview
This analyss concentrates on severd key issues. These include:

> the extent to which public actors were knowledgesable about avallable insurance products;

> the reasons for ther interest in El, where interest existed;
> factors that disinguished cities that had actively pursued or used El from those that had
not;

> circumstances that prompted or deterred interest in El;

> the impediments to moving forward to investigate and perhaps utilize insurance;

> the steps that need to be takento determine the utility of El for brownfields redevel opment
to different stakeholders.

Public sector knowledge of insurance policies for brownfields and perceptions of tharr uses are
summarized in Section 2.0. Section 3.0 addresses the dimuli and impedimentsto local government pursuit
of El for brownfie ds redevel opment. Inadditionto knowledge gaps, municipd inditutiona problemsinhibit
the development of astrong public EI market. Unresolved questions about the ways such programs could
be structured are highlighted. Section 5 concludes the report with recommendations for further research
to hep determine the utility of insurance, and a proposal for aforum to develop modes of government-led
El programs.



2.0 Knowledge and Expectations of
Environmental | nsurance

This Section opens with a brief overview of the typesof El avalable and comprehension of them

on the part of public officidsin generd. A focusis then placed on those public actors who indicated an
interest in El or were actively pursuing informationabout insurance to examine their expectations or hopes
for gods that could be achieved by using insurance for brownfields cleanup and redevel opment.

Types of Insurance Products and Public Sector Understanding of Them

Three principa types of El policies are mogt relevant to brownfield owners, developers, lenders

and public facilitators of redevelopments.® These include the following:

Cleanup Cost Cap policies that protect agang cost overruns above the estimated cost of a
planned cleanup at a brownfidd site. Coverages may indude costs due to discovery of greater
spread or higher concentrations of contaminantsthan were noted inthe remediation plan, costs due
to discovery of contaminants that were not noted in the plan, and costs due to regulatory
requirement changes.

Pollution Liability policies that insure againg three categories of risks. Theseindude (a) costs
of third party bodily injury and property damage daims for damage occurring onsite (on the
insured’ sproperty) or offsite (e.g., where pollution from the insured’ s property has migrated); (b)
onsite cdleanup costs and rel ated expensesincurred by the insured that may arise froma pre-existing
pollutionproblemor fromcurrent pollutionrel eases during the policy period; and (c) legd defense
cogts associated with the first two eements.

Secured Creditor policies that protect lenders, thus fadlitating developer access to capitd.
Coverages may include reimbursement for loan payments in the case that a borrower defaults,
compensationto lendersfor collateral vaue loss caused by apollutioncondition, remediationcosts
at bank-owned sites, the costs of third party bodily injury and property damage claims as aresult

3A range of additional products are also available for environmental industry service providers

(e.g., hazardous waste transporters, remediation contractors, environmental engineers).
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of dte contamination, and lega defense costs to defend againgt clams.

In the past few years, key features of the insurance coverages have al shifted toward making El
botheasier to obtain and more vauable to the insured. Most notably, compared to policiesavailable three
to four years ago, maximum dollar coverage limits have increased, policy periods have been lengthened,
dteassessment requirements are not asstringent, coveragesarebroader, and protections againg morerisks
are generdly available for each premium dollar.

In generd, El Advocates who had previous or current associations with the insurance industry as
brokers or consultantswere knowledgeable about these policies. Whenotherswere asked to characterize
their knowledge of the products, however, they generdly were unable to describe the three basic typesof
insurance products just enumerated. One Adminidrator summed the responses of most interviewees by
noting that her understanding of El was, “Very low. Very limited.” Another € aborated:

Mogt of usjust aren’t that aware of what' sout there-- youknow, whether it' sagood deal
or a bad ded. Insurance is something we're just not familiar enough with to make an
educated decision. (Administrator)

While some Administrators and Members indicated awareness of the fact that there have been
improvements in insurance products, they were unclear about the nature and extent of the changes:

It's my undergtanding that there are some products being offered or at least ideas being
floated about products that would provide an excess level of insurance above a certain
cost. (Member)

| know that insurers have been coming up with some crestive vehicles that | think deserve
some study. But | don’'t think they’re very far dong that track yet, in terms of having
insurance vehicles that are part of any substantial number of dedls. (Member)

The limited understanding of El on the part of the long-term Rilot participants suggests thet others
areevenless prepared to consider this new tool. Newer Pilotsare dill learning about the many other issues
they must facein the implementing brownfields programs and those municipditiesthat have yet to develop
their approaches aufficiently to win Filat funding fromEPA, indl likdihood, are lagging even further behind
the private sector in terms of their understanding of El.



2.2 Perceived Objectivesfor Environmental Insurance

Section 2.2 concentrates onthose actors who indicated aninterest ininsurance and examinesthar
expectations for gods that could be achieved by usng El. Because of ther familiarity with insurance,
Advocates were articul ate about ends that might be served withEl. For example, one Adminigtrator who
had worked in the insurance industry before assuming a public position was able to comment on the
coveragesfromwhich municipdities could benefit whenremediating and marketing city-owned properties:

The problem was concern on the part of municipdities that they would become liable.
Now, in[ State], the municpditiestraditiondly have had extengve immunitiesand therehas
also been additiond innocent purchaser legidation. That takes away some of the concern,
but you can Hill have athird party sue the city. | think, inmaost cases, the cities would ill
prove themselves not liable under thelr very extensve immunities, but you can ill run up
pretty hefty legd hills So we taked about protection for lidilities related to the
municipdities as owners, induding defense cost. And thenwe talked about protections to
the municipdity should there be some sort of accidenta release during the Ste
invedtigations...Then, of course, you have cost cap coverage when the remediation is
actudly inprocess. Onceit'scleaned up and yougo to sdll it, there' s a need for protection
of the municipdity asthe former owner. (Administrator)

This level of understanding about coverages on the part of Advocates, however, was not typica among
other interviewees. Some were unable to explain exactly how the policieswould be helpful, other than to
note that the policies might provide additiond “comfort” to developers and other stakeholders. Typical
comments regarding coverage needs included an Administrator’ s explanation that, “We want some sort
of policy that would provide underwriting for individua projects to boost them dong.”

Although they were generdly undear about specific coverages, other loca officials were more
focused inthe objectivesthey hoped to accomplishwith El. Gods that were emphasized included asssting

andl-scale projects, easng owner liability concerns in order to free a property for redevelopment,
providing coverages for long-term ligbility exposures, and protecting actors in the BCRLF Program.

221 Small-Scale Projects
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One mgor goal for El articulated by several intervieweesinvolved addressingthe needs of projects

that are amdl, both in terms of property Sze and in scale of investment such as dry cleaners, photo labs,
machine shops, and the like:

We don't have twenty-acre Stes, to have a half-acre Ste is quite a big dedl....Bigger
projectsonbigger sitescanget coverage in the private market. What weweretryingto do
was offer a mechanism for the litle guy who was fdling through the cracks, where the
premium was higher than the project could carry. So we were thinking more in terms of
the smaler developments. (Administrator)

Hopefully, the insurance products now are more accessible to asmall business looking to
expand. Say they have 25 employees and want to expand to 100-150 employees on a
new Ste and the only stesthey can find intheir budget are these dirty sites. How do they
protect themselves? (Administrator)

Advocateswho had examined insurance utilization by the private sector knew that the products
have been of vdue primarily to large-scale projects and that addressing the needs of privately owned,
amdl-scde projects would have to involve reducing premium costs. The hope expressed by severd
Administrators was that ways could be found to “pool” or combine sites to achieve this objectives*

We wanted to know if pooling would be an option for [the smdl projects]....It'samazing
to me that so much of the literature and everything that’s out there, is redly geared to the
larger invesment gSites -- everything from the finenad planning to marketing. Wdll, you
know, they’re only dedling with one property owner, and that's a tremendoudly different
gtuation....Wehave 143 property ownersand 121 sites. And we're taking, insome cases,
asmdl print shop on a 25 by 50 lot, where we know the cleanup may only be $20,000
or $25,000. Essentidly what were trying to figure out is, is there something that we can
come up with that will help with the smdler stes? (Adminidirator)

2.22 Easng Owner Liability Concernsto Implement an Economic

4 The terms ‘ pooled’ and ‘portfolio’ are often used interchangeably. Within the insurance industry,
however, an insurance pool refers to a group of organizations that insures certain risks, sharing
premiums, losses, and expenses among themselves. Pooling is often used where a single insured is not
large enough to self-insure. A portfolio policy for brownfields refers to insurance coverages for a
combined set of sites, whether or not there is more than one insured organization. The latter is most often
what interviewees had in mind in their references to ‘pooled’ policies.
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Development Strategy

An additiond objective expressed involved moativating private owners to release brownfied
properties for purchase and redevelopment so that a municipaity could build an economic devel opment
plan. Long-term lidbility fears may discourage some large landowners from rdinquishing ther surplus
properties to the market, especidly if their cash flow postions are strong and they can afford to hold the
idle assets.® The immediate concern about the costs of having to mitigate a contaminated site is especialy
strong for smdler owners of potentidly polluted properties, some of whomrefuseaccessto potentia buyers
who warnt to do Ste assessments. Severd Administrators expressed concerns about current owners
unwillingness to test for contamination and market their Stes:

We were looking at insurance as a way to motivate the private owner to release the
property to the market. Getting accessto those propertiesto do an assessment sometimes
is difficult because the owners perceive they have some exposure that they don't want to
deal with. A tool likeinsurance might overcome the perception by taking care of thar fear
of lidbility. (Adminigtrator)

Pilotsengaged in efforts to convert brownfieds to resdentia useswere especidly interested inEl
coverage. The need for insurance as a means of limiting risk was recognized to be exceptiondly high for
prospective resdentia uses, sncethey present an exceptiondly highrisk of third party lawsuitsfor damages
after completion of an gpproved mitigation. One Member lamented acase inwhichhe fdt the purchase of
aninsurance policy would have greetly improved aredevel opment, but the tool was not used: City officds
had argued that resdentid use of an old indudtrid Ste in a residentia neighborhood would best fulfill
community needs. Because of ligbility concerns, however, the owner of the site would only accept a
purchase offer from a heavy industrid user, and placed a deed restriction on the property limiting the Ste
exclusvdy to future indudtrid uses.

%In recent years, changes in Securities and Exchange Commission (SEC) reporting requirements
have provided an impetus to property owners to conduct site assessments and divest themselves of idle
properties. While the practice of not disclosing environmental liabilities was widespread in the past, the
SEC policies have increased pressure to identify and report liability for historic pollution in the financia
statements of corporations that follow Generally Accepted Accounting Principles in preparing their
financial reports.
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2.23 Loan Program Protections

Two converging factorsaccount for interest in El onthe part of Rilotsat this particular point intime.
Firg, insurance products have been improved, making them more attractive to municipa users. Second,
the EPA’ sBCRLF Program has generated new demand for the products. Whereasthe initial Assessment
Pilots did not concentrate on cleanup and marketing of brownfields, the loan program emphasizes these
aspects of redevelopment. Thus, the Filotsreceiving BCRL Fswere more focused on the ligbility concerns
of private-sector buyers and sdllers. Furthermore, as one Member pointed out, the loan program places
the Rilot group itself in the position of alender with capitd at risk:

Inthe case of the [Assessment] Filot projects, there was no city invessment. Therefore,
because the city doesn't have capitd at risk or see that its partners are likely to become
an owner of a property that they didn't previoudy own, we haven't bothered with
insurance. Now we' ve started to think about it inregardsto the loan program. (Member)

Ancther interviewee noted that involvement with amdl firms -- inherent in the rdlatively limited scae of
cleanup activity that the BCRLFs can support -- suggests the need for assistance with liability issues:

Unlessthey’re afairly large firm, which you won't attract with the [BCRLF], they're not
familiar with how brownfieds and environmentd issues and liability works. So | think a
missang link is being able to have avalable to themthe opportunity to buy insurancethrough
some cooperdive effort or insurance pool. (Adminigtrator)

BCRLF program participants could benefit frominsuranceinanumber of ways. Protections could

be provided for:
> borrowers, from cost-overruns on their ceanups and from liability dams;
> potentia lenders, to increase ther supplementation of the limited monies available in the
revolving loan fund for cleanup and to secure long-term project loans,
> potential purchasers of developed Sites, as a means of making the dedls more attractive;
and,

> the fund itsdf, in the event of default and smultaneous reduction in the collaterd vaue of
the brownfield property, so the poal is not depleted by a single bad loan.

While these potentia benefits exig in principle, there was variation among respondents in thelr
ability to specify objectivesfor El in the context of the BCRLF. Some were unclear asto whichcoverages
should be purchased, who should purchase them, and who should be named as the insured. Knowledge
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of Secured Creditor coverage was notably lacking on the part of the two BCRLF Loan Adminigrators
interviewed, both of whom expressed ignorance of the existence of the policies and requested further
information about them.

One city categorized in this sudy as an El user requires that any BCRLF borrower purchase
Cleanup Cost Cap insurance (dthough they had not yet made aloan). Advocates were aso very specific
in identifying the needs that they thought could be met with El, focusng on Cleanup Cost Cap coverage
for the borrower and on collaterd protection for the loan fund. One eadly listed severd potential uses of
insurance:

The main focus has to be cost overruns, since we're dedling with a loan program for
cleanups. Then there are ligbility policiestha may be useful -- coverage for possible re-
openers and things like that. And you could provide coverage that would make a bank
willingto provide along-termloanafter the cleanup. One of the newer productsis portfolio
coverage which basically protects banks againgt defaults. (Member)

2.24 Long-Term Liability and Re-Opener Protection

One mgor concern that appeared to underlie many issues raised with respect to brownfield
projects was the uncertainty associated with possible future, legd-action obligations. Federa Superfund
law explicitly does not limit prospective lighility for potentialy responsible parties and the preponderant
patternacross state programs isaso to retain “ re-opener” rights subsequent to any approved cleanup. One
Pilot Member, who had served in the past as a sae environmenta agency attorney, described thisissue
wdl:

A questionasked frequently by industry groups was, ‘How do | know thisisdl I'mgoing
to haveto pay? And, asthe attorney for the state, my answer would be, ‘Wel, youdon't,
because we have to have this re-opener in here that deals with circumstances that aren't
currently within our knowledge that may evolve while the remedy occurs. And what
happens if there's a remedy fallure? So as representatives of the state, we were very
indggtent about not relieving people totdly from liability. And that was often a sumbling
block inthose negotiations. And it was often redigtic. A lot of times that liability wouldn't
even arise until the second or third review period after the completion of aremedy. So, it
wasarea problem. People werewillingto put up substantia amounts of money to resolve
aproblem, but they wanted that to beit. They didn’'t want to have any additiond liability.
So, [the Pilot group] talked about using insurance to cap that potentid liability. (Member)
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The issue of prospective risk has become more acute over time as new approaches to mitigation
standards have evolved. Severd interviewees recognized that adoption of Risk-Based Corrective Action
standards increased the need for insurance coverages:

Our discussons [about environmenta insurance] have been primarily dong the lines of
protecting futureligbilities Many timesyou’ re usng Risk Based Corrective Actionand not
totaly deaning uptheproperty...Sothere spotentia therefor resdua contaminationthat’ s
untreated to cause a problem for the purchaser and the sdler. (Administrator)

2.25 Unidentified Needs: An Alternativeto Municipal Indemnification

In addition to having the potentia to address the problems that respondents identified, insurance
products may al so assist with problems not specified by interviewees. Congder, for example, the Situation
described by one intervieweewho had concluded that insurance would not be useful to the Rilot's efforts.
The muniapdity actively acquires, remediates, and markets brownfidd sites and then indemnifies the
purchasers, i.e., the city commitsto protecting the partiesfromthe possible costs of cleanups and damage
auitsinthe future. The indemnification contracts, however, have drawbacks for indemnitors, primarily, the
fact that the agreements condtitute contingent liabilities that negetively affect their balance sheetsand credit
ratings® In other cities, such as the one described at Brownfields 98 by anational broker, insurance can
make a critical difference in such aStudtion:

Over the years, this city had collected a number of contaminated abandoned sites. They
wanted to redevelop the Sites, but the purchasers said, unless you give us some kind of
indemnity fromenvironmenta conditions, we Il run. The city said, not a problem. They set
them up for aminime indemnity, $500,000 to $1 million-- not alot of money. In acouple
of years, they had provided indemnities on about 125 of these sites. All of asudden, they
noticed that ther financid rating was going down, their bond rateswere going down, it was
harder for them to get credit. So what’ sgoing on? They redlized that they had put on their
balance sheet more than $100 million worth of contingent ligbility based on these
indemnifications. They were in a quandary. They wanted to continue to move these sites
off their property rolls; they needed to provide indemnity, but it was hurting their credit
rating...\WWewere able to put together an insurance policy that covered the same liahility as
the indemnity agreements. It also provided coverage for third party damsfiled againgt the

®Indemnification agreements, especially between private buyers and sellers have disadvantages
for the indemnitee as well, including the potential need to undergo costly litigation to obtain financial
commitments promised by an indemnitor and the inability of the indemnitor to fulfill monetary obligations
made.
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purchaser and any clams filed againg the city. We were able to raise the limits of
protectionfor the purchasers from$500,000 to $1 million up to $3 millionper occurrence
and provide the city with $100 million dollars of aggregate protection. The city decided
that the risk level they could accept was $250,000 per ste...This allowed the city to
remove mogt of the lidbilitiesfromits balance sheet and move forward. And the cost of the
premium was $700,000 for a three-year policy with an automatic renewa built into it.
(Broker)’

While $700,000 may appear to be expensive, $100 million is substantia coverage, and asmal increase
inborrowing costs due to an impaired credit rating could easily cost acity more per year thanthe expense
of this premium. At the point at whichthe uninsured Rilat city indemnifies enough properties to sgnificantly
downgrade the municipality’s credit rating, it may decide to reconsder the use of insurance.

'See Ayers and Taylor (1998) for the written paper on which this quote is based.
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3.0 Stimuli and Barriersto Gover nment
| nvestigations of Environmental Insurance

This Section explores factors that either prompted or deterred initid interest in EI and the
impedimentsfaced by those who had decided to move forward to investigate insurance. Critica variables
included knowledge of and attitudes toward El, the ways in which information about insurance was
disseminated, deterrents to insurance representative efforts to work with government entities, and limited
personnel resources in public brownfields programs. For those who were actively pursuing El, the most
serious barrier was envisoning and designing an insurance program that would fit the specia needs of a
public brownfields redevel opment program.

3.1 Bedliefsand Attitudes

As noted in Section 2.0, with the exception of Advocates, even long-term Pilot participants
knowledge of El was limited. When asked to specify the biggest barriers to municipal use of El, one
Advocate who had dedt with several municipdities in the past while working in the insurance industry
expressed the opinion that, “ Cities aren’t interested because they don't understand the role of El. They
don’'t understand what it can do.” This opinion was born out during interviews with those who indicated
they had no interest ininsurance, i.e., they were unable to conceptudize the potential value of the insurance
products to their brownfield programs:

| redly haven't considered insurancefor the loanprogram. | haven't the dightest idea how
it would be used in that context. | don't have afed for it a dl. (Adminigtrator)

Inthe absence of current informationabout El, beliefs about the productsformed severa yearsago
inhibited consideration of the tool. Comments, such as those that follow from Filot participants who were

not interested in El, reflect perceptions that the policies are too expensive and that Site characterizations
demanded by insurers are prohibitive;

The city could have purchased insurance [for a publicly owned brownfidd project], but |
don't see how an insurance company could have made any money off the premium
knowing up front that the cleanup was going to cost four milliondollars. It ssems to methat
the premiums would have beenhorrendous. One thing I’ mabsolutely sure of isthat they're
going to make a profit. (Adminigtrator)
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Theinvegtigations [of El] that we conducted have been farly limited. But I'm under the
impression that the Site assessment work that would need to be done are far greater than
what the state requires in the Voluntary Cleanup Program. The other issue is money.
We re afairly poor municipdity and it's very difficult for usto come up with a premium.
(Adminigtrator)

The companies that write these policies have farly rigorous requirements for environment
assessment onthe front end. That' sabig part of the expense. And the premiums...arejust
breathtakingly expensive. (Member)

While the previous study conducted onavailableinsuranceproductsindicated that, indeed, Cleanup
Cost Cap paliciesaretoo expensve for smdl brownfield projects, Pollution Liahility policies have become
increasngly more affordable, especialy when purchased in portfolio policiesthat cover morethanone Site.
Moreover, Ste assessment requirements are much less sringent than they were three to four years ago.
Recent evidence suggests that private sector developers of large-scale brownfield projects have found El
to be an essentia project component. The conclusions about El articulated by the public sector
interviewees by and large, appear to be grounded in dated information about the potentia contribution of
the tool.

In addition to beliefs about the prohibitive costs and requirements of insurance products, a* self-
insurance mind-set” pergsts among some public officids, reflected in the comments below of two
Adminigrators who were not interested in El. This mental framework consists of a confidence in the
capacity of the city’s sdf-insurance program to protect againgt environmenta liabilities and a sense of
municipa invulnerability from environmenta daims that sems fromimmunitiesgranted by state and federal
laws:

We haven't run across a Situation where the city has had issues of future or undetermined
ligbility...We just haven't found that we have that kind of an issue with city-owned
property. (Administrator)

We don't purchase insurance generaly. The city’s sdf-insured... The risk management
people don't see the need to have that kind of insurance policy because, if the city's lidble
for a property, we take care it. (Administrator)

Municipd environmentd liability exposures are complex and vary from state to state. Federal
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legidation, mirrored by laws passed in some gtates, offers cities protection from suits over properties
acquired due to abandonment or tax delinquency, but not al properties acquired in other circumstances.
Insome states, municipd tort lighility islimited; inother states, thisis not the case. Regardless of aparticular
city’s immunities, however, a sdf-insurance mind-set may inhibit consideration of ElI with respect to
municipaly owned properties that are vulnerable to suits. Moreover, the attitude may deter contemplation
of the potentia role of insuranceineasing buyer-sdler concerns and thus fadilitating brownfidd transactions

by private parties.

Inmogt of the citiesinthe sample, the researchteamfound that there was very little communication
betweenFilot group participantsand Municipa Risk Managers, who are respong ble for seaing that the city
is adequately protected by insurance.® Where there was communication, however, this mind-set may be
promoted by Risk Managers who advise brownfield program operators that municipd risks do not exist
when, in fact, they are present. The sdlf-insurance pools to which many cities belong and the excess
coverages purchased by the pool fromaninsurer generdly exclude environmenta ligbilitiesassociated with
brownfields. Risk Managers who have never dedt with environmenta claims may be unaware of the
magnitude of risks involved in these protection gaps. One, who was familiar only with generd liability
policies that exclude pollution protections, found it difficult to believe that El for brownfields was actudly
avalable

To my knowledge, there have beenvery few pollutionliability exposuresthat insurers have
been willing to underwrite. Pollution has just been a‘no-no’ in the industry. The fact that
you've got various companies interesting in writing coverage for these brownfields is
somewhat surprising to me. (Risk Manager)

As one insurance representative who had worked with severa cities noted, the Risk Managers
lack of understanding of the products availableiscomplicated by their relianceon relationshipswithbrokers
and insurance providers with no expertise in the environmenta field:

Risk managers rely on their selected brokers who specidize in excessinsurance sincethe
vast mgority of cities are self-insured. They don't look at insurance the way the private-
sector buyer does. They just Smply assume they’ re sdlf-insured and if there€ s something
that's excluded, wel, it's just excluded. The problem is lack of awareness of the

8When public entities reach the point of purchasing insurance, this lack of communication may
become problematic, since individuals who have not been educated about the liabilities surrounding
brownfield sites will be integrally involved in the process of selecting the appropriate coverages needed.
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ggnificance of the environmenta excluson. (Broker)

This observation is clearly gpplicable to the perspective of the Risk Manager in one city with an active
brownfields program that salf-insures through a multi-city pool. The officid acknowledged thet his city
caried effectively no brownfield insurance:

There sno pollution legd lighility coverage under our excess insurance. Under the trust
insurance there is pollutionliability for suddenand accidenta pollution, but not for gradua
pollution. A brownfidd stuation would be a gradual situation and probably would be
excluded. (Risk Manager)

Although his city’s land bank owned more than one hundred abandoned commercial and industria
properties, he explained hislack of concernabout this coverage gap by noting that, “ At this point, we don'’t
have any direct brownfield ligbility exposures that I'm aware of.”

In addition to the mind-set described above, ideological concerns may further limit municipa use
of insurance, i.e., some interviewees expressed ethical concerns about promoting programs that would
profit insurance companies, as indicated by two Administrators not pursuing insurance:

We don't use environmentd insurance here, mainly because we leave it to the private
partieswho are doing the development. That doesn’t meanwe don't encourage them. I’'m
abig believer in some of the new products; they can greetly reduce your long- term cost
for redeveloping these Sites. Bt it's a separation of church and state kind of thing, where
wedon'twant to market the products because that’ sthe busi ness of the insuranceindudry.
| don't think it's the job of the city to be pushing insurance for insurance companies. We
don't work for those guys. (Administrator)

The questioncomes up, should the taxpayer be providing profit to an insurance company
for something that the taxpayer is not responsible for at dl? As a public servant | would
hate to set up a program...that only puts profits in the hands of insurance companies.
(Adminigrator)

Certainly, the deanup and reuse of brownfields serve public hedlth and economic interests. Moreover,
government entities routindy contract with many private firms. However, as economists have noted for
some time, therefrequently isinitid resistance when anew type of businessinterest stands to benefit from
public dollars.
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3.2 Information Dissemination

Among pursuers of El, an important source of information has unquestionably been the series of
nationa conferences organized by the Outreach and Specia Projects Staff of the EPA Office of Solid
Waste and Emergency Response. Presentations and question/answer periods about El at the
Brownfields 96, ' 97 and * 98 medtings were cited repeatedly by intervieweesasadimulusto consideration
of insurance use. Comments such as the following from one Administrator were common:

| went to the Brownfields Seminar in LA and there was a presentation there oninsurance.
That gave me a background and it sounded reasonable. (Adminigtrator)

Exposureto theideathat El was available and possibly could be ussful was anecessary condition
for consideration of its utility in a brownfields program, but this knowledge aone did not automatically
trandate into active investigation of insurance policies. Other factors, however, did stand out as prompts
to further informationsearches. Thefirgt, noted as key by three Pilot groups, was exposure during a series
of medtings to the perspectives of brownfield stakeholdersinmultiple roles. Sucha process was described
by one Adminidrator in acity currently usng insurance:

We were holding monthly discussions with bankers, realtors, buyers, developers, and
regulators because the state was revamping its regulations. And two topics surfaced as
being the issues, one was financing and one wasllighility. And at that same time, we were
drafting our EPA pilot grant gpplication. And it occurred to usthat Stetesting money done
is't going to win that developer. They're ill going to be fearful, because, what if the
cleanup ended up being more than they thought? Is there anything we could do with our
pilot to put them at ease? Wdl, we had heard enough about insurance to know there was
cost cap insurance and we thought, ‘Whet if we did a homespun version, directly from us
to the developer? It actualy evolved withusthinking, ‘What if | wasthe devel oper; what
would | be afraid of 7 ...Meeting withdifferent players certainly hel ped us--hearing bankers
saying, ‘I'm afraid’ and developers saying, ‘1 can't get aloan.” (Administrator)

A second important factor triggering consderation of El was the presence of an Advocate within
the group who was able to notethe possible utility of insurance. Indeed, utilizationof insurance on the part
of the one state and one of the two cities that had incorporated EI may be attributed primarily to the
participation of Advocates within the brownfields organizations. Where an Advocate did not exist within
the group, interest was stimulated by insurance brokers and carriers who were brought in to present an
overview of coverages to the group as a whole and to address the relevance of insurance to problems
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associated with specific brownfield projects.

The common thread in each of the situations triggering pursuit -- conferences, presentations, and
the presence of Advocatesin Filot groups —was group discussioninwhichasocidly generated consensus
emerged that, perhaps, El had promiseasabrownfiddstoal. I nthe absence of suchastuation, information
provided did not necessarily motivate further sudy of El. Severd Administrators reported receiving
brochures about insurance and, in some instances, had been cdled or visited by El brokers. Intwo cases,
a meeting with insurance representatives was hed only with the Adminigtrator, who did not convey the
information to other Members.

In other cases, written materias sent by industry representatives were distributed to Members to
read at their own discretion. As the following interviewee notes, because there were no discussons, the

relevancies of the policies to specific brownfield projects were not drawn out and the complex questions
that needed to be answered were not addressed:

Our discussons have been less discussons than people supposedly reading [written
materid that was disseminated]. We haven't actudly sat down and said, ‘ What exactly do
we need? What will make the bank happy? What will make the city happy? What
coverages do we need for these individua projects? Do we want to look at portfolio
coverage for dl the projectsthat are covered by the loans? We haven't done any of that.
(Member)

In short, active involvement of the teamwas essential to moving forward inthe pursuit of insurance
as atool. Where information was not shared and discussed, progress toward this end stalled.

3.3 Vendor Frustrations

The problem of educating public actorsabout the potentia of El isexacerbated by factorsinhibiting
insurance representatives fromdeve oping a public sector practice. Asnoted, brokerswho were Members
of aPilot advisory group were especialy useful as El educators. The research team, however, found only
one insurance representative to be actively involved with aFilot (which, in fact, did incorporate insurance
into its BCRLF program). The fact that the broker drove several hours to atend Filot meetingsin acity
of morethantwo millionin population, speaksto the limited numbersof brokersand agentswho are willing
and/or invited to serve on advisory groups.
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Therearevery few brokersout there. | have virtualy no competition. Localy, I'mthe only
broker going to these meetings. There's just a shortage of people to communicate these
issues. (Broker)

S0 long as there remains an active private market for El, insurance industry representatives may

be more inclined to serve that niche rather than government entities. Interviews with brokers and carriers
indicate that, although they bdlieve it isfeasible to devel op insurance programs to serve public needs, many
are dso frustrated by the process of making asae to public entities. The difficultiesthey have encountered
in their effortsto pursue this market include the following:

The design of insurance programs for public entities requires substantial investment due to the
specia needs of public brownfieds programs (e.g., dedling with large and smdl Stesand Stesthat
are both privately and publically owned).

Not al insurance coverages requested by public clients are financidly attractive to underwriters,
especidly products for smal-scale brownfield projects.

Decison-making is generdly dower in the public sector than it isin the private sector, so that the
time lags between development of an insurance proposal and consummation of a transaction is
longer, making public clients less aitractive.

Public purchasing procedures involving multiple bidsand disclosure of themdiscourage providers
from meking offers because any competitive advantage associated with a capacity for cregtive
insurance policy design may be lost due to public disclosure requirements.

Public buyersrequire moreinvesment ineducation efforts by vendors before any proposal canbe
madebecausethe officas generdly enter the El market withlessinformationthanprivateinsurance
purchasers and because more individuas need to be educated.

A number of public officids from different departmentsand agenciesareinvolved in the purchase
decison and it is often difficult for an insurance representative to determine the most appropriate
person with whom to spesk.

The problem of having to engage in repeated educationd efforts was underscored by the events

reported by one State Officid during the data collection period for this udy. The state brownfields
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programhed ameeting with insurance representatives who flew from various parts of the country to give
an overview of El. Members of the state' s program who attended then gave a report about the mesting
toitsexterna brownfields advisory group; members of thislast group expressed interest in the concept of
pooaling citiesto purchase El and requested that a mini-workshop be held. Inshort, the insurance company
representatives will be asked to fly back to repeat the previous ingtruction to a new group before moving
on to the pooling concept.®

Aggravations semming from dedling withmultiple actors and identifying the appropriate person to
begin with was repeatedly expressed by insurance vendors.

The trouble is finding the person who makes the decisions and then getting to them. You
start wherever you can find an entry and educate them and then find out that they’ re not
the right person and you have to find the next person in line, educate them, and keep
working your way through. (Broker)

Such frudtrations were corroborated in an interview with one Administrator, who described the structura
arangementsin the city’ s brownfield program. The labds for the unitsdescribed have been changed here
to cloak identities. However, the essence of the description is preserved, reflecting the confusion that may
be experienced by a broker seeking appropriate personnel to contact:

Whenwereceived the origind Demondiration Filot, we were the Assessment Unit. Later,
we separated from the Assessment Group and became our own Unit. So we dill have
Assessment and we aso have a Redevedopment Office. However, rignt now, the
Department isthinking about combining our Environmenta Program, whichwe are dl part
of now, withthe Economic Development Group. If that happens, we |l be combined again,
into a Brownfields Unit. Now they're separate, but we work closely together. When the
merger happens, it will be one Unit but Hill two Programs. The Revolving L oan Fund came
into being after we formed the Redevelopment Office. The Assessment folks don't have
any involvement on the Loan Fund....The Redevelopment Office has been removed from
Assessments, so it's adl one Unit. We have a Loan Unit but it's just consdered a
Program...Also, we serve as afacilitator for the entire State. The State program is set up
alittle differently...... (Adminigtrator)

3.4 Limited Personnel and the Complexities of Environmental I nsurance

%The workshop had not yet been arranged at the time this report was prepared.
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Even when a brownfields group had determined that the potentid of El should be explored, the
efforts of the group to act on this conclusion were sometimes arrested, leaving insurance on the ‘ back-
burner’ as a priority. One common pattern found among those who were interested in insurance, but had
not pursued this interest was that no one was assigned to investigate the relevance of the policiesto their
projects.

The discussons about insurance have pretty much been that it'ssomething weredlly need
to look into and find more about. But it's not the easiest thing. It has to be researched.
(Adminigrator)

Whenever we' d mention environmental insurance at a seering committee meeting, you
know, we could probably use insurance on this site, we'd say, ‘ Gee, we ought to get
somebody in here who understands that and tell uswhat that means.” But that’ sthe extent
of it. It never seems to go beyond that. We never seem to redly understand what's
available asfar as environmentd insurance. We just don’t. (Member)

The most important contributing factor to the back-burner phenomenon was that the public
brownfields programs generdly relied on a limited number of paid staff and community volunteers.
Personnel resource problems were especidly acute where brownfield offices were * one-person shops' in
which agngle individud was given primary responghility for simulating redevel opment projects.

The problem of limited personndl is exacerbated by the fact that El products have become more
sophisticated. While they are thus more useful now, they are dso quite complex. Although there are
standard, ‘ off-the-shelf’ policiesavailable, many policiesare heavily ‘ manuscripted’ or tailored. Thismeans
that expertise is required to salect the coverages that will protect againg the risks attendant on particular
projects. The complexity of the products adds to the already complicated brownfield redevelopment
process, as described by one Member:

People assigned to brownfield programs have the interest and some knowledge, but it's
very complicated interms of involving environmenta enginearing angles, real estate angles,
legdl issues, liability issues. There sjust so many anglesthat it dmost takes somebody to
gpecidize in brownfidds to bring dl those dements together. (Member)

Givenlimited personnel, the many aspects of brownfiel ds redevel opment that need to be researched, and
the formidable nature of invedigating El, an dement of avoidance behavior may come into play so that
pursuing El becomes, as one Member noted, “the last thing on the list.”
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3.5 Conceptualizing the Structure of an Insurance Program

For the interviewees who were actively involved inthe pursuit of insurance, the most daunting task
was ervisoning how aninsurance programcould be structured (e.g., determining whether a self-insurance
programshould be established or insurance should be purchased, whether a group of citiesshould organize
for bulk purchases of El or if municipa portfolio policies were a preferable and feasible option).
Government entities face a difficult task in sdecting an appropriate organizationd form for a brownfieds
insurance program and the identifying the role that public bodies should play within such a program.

The problem of how they can most effectivey uiilize insurance involves issues that cannot be
addressed smply through emulation of private sector experiences. Public brownfield programs differ both
intheir needs and their decision-making processes from the private firms that have thus far beenthe magjor
users of El. Key differences include, fird, the fact that municipdities not only are redeveloping their
publicdly owned sites, but dso are atempting to fadilitate the deanup and reuse of privately owned
properties in whichthey do not have alegd ownership interest. Second, cities are dedling with both large-
scale redevelopment projects and numerous small-scale brownfidds that have rdatively smdl cleanup
costs. The latter pose different problems for El usethanthose addressed thus far by the insuranceindusiry
initsprovisonof coverage for large private projects. Third, legidative and condtitutiond limitson municipal
lighility exist and vary from state to state, limiting the extent to which municipdities can learn from each
other. Findly, there are differences in the legd requirements dictating municipdities purchasing processes
that may affect their ability to attract bids from potentia insurance providers.

Thesedifferencesposecritical issuesfor government-ledinsuranceprogramsinduding the feagbility
of purchasing policies for portfolios of brownfied stes, the vaue of organizing with other government
entities to create salf-insurance pools, and the extent to which governments should subsidize insurance for
private parties. Among interviewees, even those with a background in insurance were unclear on these
topics. Although one Advocate had no difficulty conceptuaizing a portfolio policy for municipaly owned
brownfields, he noted the difficultiesthat could ariseindesigning insurance to accommaodate both publicaly
and privately owned Sites.

The basic ideais to put together a portfalio of brownfidds and essentidly do portfolio
insurance with the city taking a sgnificant salf-insured retention. The city would have
guiddines and if propertiesfdl within the guiddines, they can be added to the portfolio
without getting detailed underwriting by the insurance carrier. The insurance carrier would
provide catastrophic coverages.... The reason we haven't done anything with insuranceis
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that we have a large number of brownfidd dtes, but virtudly al of them are privately
owned. The city itself doesn’'t have enough sites to condtitute a meaningful portfolio. So,
I’ ve talked about seeing whether we might not be able to pool severd of the pilot citiesto
get our critical mass....I can conceive of ways of putting things together so thet there's
some sort of a public sponsorship with a way to alow private entities to participate. But
you have to think carefully about that because the mode that we're pursing for public
entities involves a ggnificant amount of municipa self-insurance and there are legd and
regulatory problemsin trying to structureasingle pool that includes as its participants both
public and private entities. ['Y ou could have a private and a separate public pool] but then
you lose part of your critical mass. And then the question is, why is there any need for
municipd participation in trying to get private entities to organize a pool ? (Administrator)

Most interviewees pursuing El had not begun to cope with such issuesin any depth. At the time the firgt
interviewswere conducted inthe spring, they had progressed only to thegenera concept of combining Sites
to alow discounted, bulk purchasing:

We vetdked about pooling sites. We thought about actualy going to acouple of insurance
providers and saying, what if we put together a number of brownfields? How could we
work with you? (Adminigtrator)

Follow-up discussons Sx months later withthe five citiesand two statesthat wereactively pursuing
insurance indicated that none had achieved sgnificant progress in terms of designing the structure of an
insurance program. Two of the cities had taken no new steps in investigating insurance. One municipd
group had requested information about coverages from insurance representatives, but Members had not
had the time to study the materids. The remaining two cities and both states had met with carriers and
brokers to discuss possible coverages and programdesigns, but none had purchased policies. One State
Officia summarized the status of dl three of these efforts noting that “We re in about the same positionwe
werein when youand | talked earlier.” Indeed, during the firgt round of interviews, this Officid noted thét,
“The pool concept is something we might examine from a state stlandpoint.” Although group participants
had increased their knowledge of available coverages, as of the second interview, the status of their Sate
effort was dill described asbeing “interested possibly in some type of pooling arrangement for brownfields
ligbility. But that’ s about as far as the discusson has gotten.”

Certanly, it is possible to create insurance programs useful to the public sector. Two citiesin the
sample had incorporated El as a component of their brownfields program. One requires that BCRLF
borrowers purchase Cleanup Cost Cap insurance in order to qudify for aloan. Insurance premiums may
be paid from the initid |oan proceeds and the city must be named as a co-payee beneficiary. The city so
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offers a list of companies that provide Pollution Ligbility insurance coverage for potentid use on the
borrower’s part, but this coverages is not mandated. As of November of 1999, however, the city’s
BCRLF had not made a loan, so the impact of the requirement could not be measured. The second
municipdity provides protection for developers of smdl steswith aprogram that mirrors Cleanup Cost
Cap insurance. It provides up to $100,000 per Siteinoverrun protection, using a portion of its Community
Deveopment Block Grant funds as aloss reserve. Because the coverage is not actudly “insurance’ from
a legd sandpoint (no premiums are charged) oversight by the State Board of Insuranceis not required.
Only one devel oper hastaken advantage of the program and that cleanup did not incur acost overrun. As
the city’s pilot Adminigrator noted, the vigbility of the program awaits the results of additional user
experiences.

The dtate that incorporated insurance in the summer of 1999 did not attempt to define a portfolio
of gpecific Stes. Rather, representatives of the brownfields program negotiated a standardized bundle of
insurance protections with a sngle provider for individual redevelopment projects. A number of
endorsements also may be purchased to augment the base coverages. The bundle includes Cleanup Cost
Cap, Pollution Liahility, and Secured Creditor protections. The insurance provider lowered rates for
coverage in anticipation of bulk sales and because underwriting costs were reduced through the use of a
standard policy formula. Asafurther inducement to potentia brownfied redevel opers, the state also offers
to pay fifty percent of the premiums for those parties purchasing coverage under the plan. The policiesare
optional; they are not required to receive other subsidies such as cleanup grants. As of November 1999,
only one redeveloper had purchased the insurance. Thus, insufficient data are available to permit findings
on the strengths and weaknesses of this program with respect to utilization rates, the need for the
government subsidy of premium codts, or profitability for the insurer.

These programs needto be eva uated and additiona mode s for structuring insurance programs and
reducing coverage costs should be explored. As one Adminigtrator noted, “ Thisisdl very new to us. If
we understood what was possible, it would help.” In the absence of aframework to guide the crestion of
ussful programs, efforts on the part of government and insurance representatives to move the insurance
purchasing process forward may be parayzed: inorder to devel op aquote for aprospective client, insurers
ask, “What insurance do you need? only to have public officids respond, ‘What insurance do we need?
Thus, the biggest impediment to developing products for government-led brownfields programs is the
absence of modd s that permit officids to understand their possible choices and the costs and benefits of
the aternatives open to them.
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Desgning an El programuseful to government entities requires a lengthy process of collaboration
and negotiation and insurance brokers and agents receive no compensation until a policy is purchased.*®
Requests for immediate firm price quotations are not possible whenthe coverages desired are unspecified
and the potentia Sites to be covered are inadequatdly characterized or even unknown. When these
estimates are not immediady forthcoming frominsurers, however, munici pd officdas canbecome frustrated
and the negatiations can freeze, asindicated by the following comments.

One difficultyisthat we ve recaived nothing in writing from the brokers. We' re givenalot
of scenarios during meetings, but we seem to have ahard time actudly getting it inwriting.
They've told me thiswill mogt likely run $7,000 and | requested that in aletter to at least
gve me something to work with...So, quite frankly, I've been disappointed. They've
requested information of usin writing -- give us anoveral busness demographic, give us
this and that, let us know what type of things wed be deding with. But, in turn, we can't
get aresponse. (Adminigtrator)

We had the plans [for environmenta insurance] al worked out conceptudly. | told [the
brownfidds program Adminigrator], ‘We ve got the generd framework and I've got an
insurer ready to work withus.” Hewrote me back and said, ‘ Okay, gve meaquote.” And
| wrote him back and said, ‘ Thisis not your typica insurance program. Right now, you
cant even tel me what properties are going to go in the portfolio. Thisisapublic-private
partnership where the insurer is prepared to come in and work with the city to structure
thisded. It'sinappropriate to say, give me aquote.” And he came back and said, ‘Well,
the way insurance works asfar as | know is, you ask for bids and you get quotes. And if
you're not prepared to give me aquote, then I'm not interested.” (Broker)

Breaking this impasse may require innovative efforts to generate new channels of communication
between potential buyersand sdllersthat are dways needed to simulatethe development of new markets.
It appearsthat public sector purchase of El for brownfid dsredevel opment is such a potentid new market,
and itsrate of growth may be dependent upon some externd facilitation.

3.6 Questions Requiring Resolution

The complexity of the insurance policies available, the nature of loca government regeneration

10 Negotiations of specific insurance coverages by the one state that had incorporated insurance
took a year, after the state had decided on the types of insurance needed, the carrier that would provide
the coverages, and the bulk-purchases structure of the insurance program.
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effortsand purchasing protocol s, and the concerns of private brownfied stakehol ders dl shapethe problem
of how EI might be used as a redevel opment tool. Knowledge of these features of the decison problem
permits derivation of a series of questions that would need to be addressed in order to design a
government-led insurance program:

. Rdative to purchasng insurance from a commercid carrier, what are the relative merits and
drawbacks of sdlf-insuring through a governmenta pool 2%

> To what extent would the cost savings, cash flow benefits, and coverage flexihility offered
by these pools warrant the time, effort, and expense to establish them?

> What isthe optima compositionof apool interms of Sze, i.e., asngle municipdlity, severa
municipdities, or throughout a Sate?

> What approaches and leves of effort are needed to recruit members to join the pool?
Whilea*“criticd mass’ is required to digtribute risk, potential members may be reluctant
to join since one member's |oss experiences affect other members codts.

> Who should adminigter the policy? Do locd or state government entities have the capacity
to manage the pool or should the services be purchased?

> What are the roadblocks to adding El coverages to existing governmentd pools?

> How do state regulations congrain the operation of apooal (eg., in terms of the lines of
coverage that may be offered)?

. What are the advantages of organizing a group of municipaities to purchase insurance policiesfor
individud sitesfrom commercid insurers at reduced costs and favorable terms?

> How many brownfidd sites would be necessary to induce insurers to offer discounted
prices?

> Giventhat asngle city may not have a sufficent number of brownfieldsto benefit frombulk
purchases, should such groups be organized at the sate level?

11 Governmental self-insured pools are associations of government entities that retain risk rather
than transferring it to an insurance company (athough excess insurance is usually purchased for
catastrophic losses). Premiums, losses, and expenses are shared in agreed ratios and earnings that accrue
on loss funds are periodically distributed to pool members. See International Risk Management Institute,
Inc. (1999) for further discussion. A number of cities have already established such pools, but
environmental coverages are currently excluded.
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. Congdering the diversity of the brownfield Steswithwhichgovernmentsded in terms of sze and
ownership, how feasible are portfolio policies?

> Isit possible to develop a policy that includes both privately and publicly owned sites?

> What are the prospects that a portfolio policy will lower the insurance codts to serve the
needs of small-scale projects?'?

> What environmenta assessment requirementswould be required by insurers before a site
could be added to a portfolio?

> Giventhat different brownfield projects have different insuringneeds, what basic coverages
should be included in the policy?

> How much flexibility in supplementa coverage purchases above the basic package is
possible within a structured portfolio plan?
> From an insuring standpoint, what are the optimal characteristics of brownfied sites

included in a portfolio?

. Should the involvement of governments belimited to educating private parties about insurance or
should public entities provide support for insurance? How should public benefits be measured and
assessed to determine the gppropriate level of such assstance, if any?

12T obtain a sense of insurance costs, one Administrator asked two brokers for ballpark
estimates for Pollution Liability coverage for 50 projects with $25,000 cleanups. The premium costs for
each project were estimated by the brokers to be $7,000 to $8,000. This cost is excessive for private
parties to incur on such small redevelopments. Depending on the public benefits, however, some subsidy
to the developers may be warranted.
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4.0 Conclusions and Recommendations

Many private redevelopers of large-scale brownfield projects have found El to be an invduable
tool. Likewise, insurance may aso prove important to publicly led brownfield efforts. The products have
the potentia of solving a range of brownfidd problems. El alows owners and redevelopers involved in
brownfield remediations and redevelopments to quantifying cleanup and ligbility costs and to place limits
onthe risksand uncertaintiesthey face. The palicies thus facilitate a municipdity’ s economic development
drategiesin that they may:

> influence owners to release potentially contaminated properties to the market;

> permit conversion of industrid or heavily contaminated Stesto commercia and resdentia

uses where these are determined to be gppropriate or highest and best uses;

> encourage purchasers/redevel opers to choose a brownfield rather than greenfidd ste for

aproject;

> dlow buyers and sdllers to reach an agreement when divergent estimates of cleanup and

ligdbility costs would otherwise pardyze a brownfidd transaction; and,

> provide an dternative or supplement to indemnifications that can negetively impact the

indemnitor’s ba ance sheets and crediit ratings or may fall to satify an indemniteg’ s need
for certainty.
In addition, the new Secured Creditor policies encourage lenders to provide capita for redevel opments
by quantifying and limiting creditor risks, remburang loan payments in the case of default, protecting
lenders againg collatera vaue loss, and limiting their own environmentd liability exposures on lender-
owned properties. To assess the potentid of El, findings from this sudy indicate that, at this point intime,
two types of action arein order.

4.1 Developer Survey

Inthe event that insurance programs do not sufficently lower the costs of premiums for smdl-scde
projects, the question that needs to be addressed is whether or not public subsidiesfor El are warranted
as redevelopment incentives. A survey of the dollar value devel opers attach to insurance coverages and
the extent to which they percelve El as a prerequidte to investment is needed. A mail survey is the
appropriate tool for the collection of the data, Snce alarge sampleis required for satistica andysis and
project-specific financial details must be collected. For example, the survey questions should be designed
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to obtain information on total project cost, cleanup expenses, amounts paid for premiums, developers
experience with policy gpplicaions, and payments of clams made.

There are a number of digtinct sources for congtruction of a sample of for-profit brownfield
redevel opers who could be surveyed, induding lists of developers maintained by Pilot projects, attendees
at brownfield conferences, environment section members of the Urban Land Ingtitute, and the like. A
sample should be drawn that reflects stateand regiond policy and brownfield experience differencesas wel
as vaying developer and project szes. A survey of this type would help to determine the utility of El
relative to moretraditiona subsdy instruments such aslow-cost loans and taxincentives. Non-federal funds
may be available to support such a data collection and analyss effort, ance the survey would have vadue
not only to governments, but to developers and the insurance industry as well.

4.2 National Forum to Develop Insurance Program Models

The most important step that needsto be taken consists of creeting a nationa forumto address the
questions specified in Section 3.6 above and devel op workable models of insurance programs that public
entitiescould use asabassfor creating programs geared to their pecific needs. In addition to analyststo
guide the process, essentid participantsincude members of state and loca brownfield programs and risk
management offices, insurance carriers and brokers, indegpendent insurance purchasing consultants, and
environmentd lawyers.

The forum could be implemented in a cost-effective way as an “dectronic focus group,” usng a
web gSte to trangmit and archive communications. More than one El model would be required, given
differences in municipd ligbility limits, state laws governing insurance, and brownfidd efforts in different
states and municipdlities (e.g., some cities are predominantly concerned with publidy owned properties
while othersfocus on spurring the private brownfields market). The focus group thus would have to be gble
to address multiple discussion threads Smultaneoudy, under the direction of the analysts fadlitating the
communications.

Willingness to participate on the part of insurance vendors may be anticipated since the forum
would help to ease some of the frustrations involved with developing apublic market noted in Section3.3
induding dow decison-making processes onthe part of government entities that largely can be attributed
to the inability to envison the structure of a publically led insurance program. The focus group offers
insurance carriersand brokersamore efficient process, compared to flying to various citiesthroughout the
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country to inform public brownfields stakeholders.

From an insurance-utilization standpoint, some of the answersto the Section 3.6 questions may be
negative. It may be the case, for example, that insuranceproducts designed to serve both public and private
and large and amdl brownfields may not be legdly permitted under some state laws, may not be cost-
effective from the perspective of the insured, and/or may not offer sufficient returns to insurance carriers.
The determination of such limitations on El coverages would be useful information to dl participants that
could save them the time and money they might otherwise spend investigating prospects that have no red
potentid. Together with affirmative conclusons the forum may reach, the findings could prove invauable
to public entities in making the decisons required to efficiently and effectivdy use El to augment the set of
tools and techniques dready being employed to promote the reclamation and reuse of brownfield Sites.
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